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I. EXECUTIVE SUMMARY 
 

This paper examines current scholarship and policy developments to provide 
a comprehensive analysis of the use of mandatory mediation in investor-state 
dispute settlement (ISDS) and to evaluate various issues related to the 
potential use of different hybrid dispute resolution models for the solution of 
investor-state disputes.  

Initially, the paper examines the current investment treaty regime and 
investor-state arbitration jurisprudence in order to assess possibilities for the 
use mediation. The paper then considers the use of mandatory mediation, and 
analyses potential issues and advantages of mandatory mediation. The paper 
then examines hybrid dispute resolution models such as Arb-Med-Arb and 
Med-Arb for ISDS, discussing the legal issues involved and how to address 
such problems. The last part of the paper discusses the role of shadow 
mediators, and arbitrator-facilitated settlement in solving investor-state 
disputes, and assesses how these models combine the strengths of both 
arbitration and mediation and address issues related to the impartiality of 
neutrals and enforceability of mediated settlements. 
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II. INTRODUCTION  
 
1. This paper aims to support the UNCITRAL Working Group III’s virtual 

pre-intersessional meeting on mediation. This paper relies on current 

scholarship to examine issues related to the use of mandatory mediation and 

evaluate various issues related to the potential use of different hybrid dispute 

resolution models for the solution of investor-state disputes. The paper is 

organised as follows. Firstly, it analyses investor-state arbitration and the 

possibility to use mediation focussing on issues relating to the use of 

mandatory mediation in investor-state dispute resolution. The paper then 

focusses on hybrid dispute resolution models such as Arb-Med-Arb and Med-

Arb for ISDS discussing related legal issues and explores how to address such 

problems. The last part discusses the use of shadow mediators, and arbitrators 

acting as “mediators/facilitators” in settlement of investor-state disputes.  

 

III. INVESTOR-STATE ARBITRATION AND THE NEED FOR 
MEDIATION  
 
2. The development of investor-state arbitration (ISA) in the 1950s 

successfully substituted gunboat diplomacy for the settlement of disputes 

involving aliens and states. For more than half a century, ISA has provided 

foreign investors and states with a reliable process for depoliticization and 

resolution of disputes. However, in the last 20 years, an exponential increase 

in the number of cases, the increased length of the investor-state arbitration 

process, and the complexification of ISA claims has led to a backlash against 

ISA. Notably, a shift from expropriation-based claims to claims dealing with 

public policy issues such as environmental and public health matters, has led 

to greater public scrutiny, and dissatisfaction with the operation of the system.  
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3. The cost and duration of the ISA claims has also increased. The arbitral 

process has become more judicialized, and the outcomes of final awards have 

had a large effect on the expectations of foreign investors, states, and public 

interest groups. Metalclad Corp. v. The United Mexican States has become a 

topical example to indicate such dissatisfaction as the Chief Executive Officer 

of Metalclad expressed regret at having resorted to this mechanism.2  

 

4. Importantly, while disputes between states and foreign investors deal 

mostly with economic and commercial interests, they increasingly involve 

other issues that are peripheral to the commercial nature of the dispute because 

they deal with public policy decision that include among others the protection 

of the environment and public health. In many cases, the length and cost of 

proceedings, and the unpredictability of dispute outcomes remain 

unsatisfactory especially because of arbitration might address public policy 

issues that have great importance for respondent states.  

 

5. When conflicts or disputes arise, foreign investors and respondent 

states should consider how to prevent unnecessary escalation in order to 

conserve resources and preserve mutually beneficial relationships. Against 

this background, it is important to foster investor-state mediation within the 

international ISDS system and facilitate the amicable solution of disputes.  

                                                 
2 After winning a seventeen–million–dollar arbitral award against Mexico, the Chief Executive Officer of 
Metalclad expressed regret at having resorted to this mechanism. He noted that despite “winning” the case, 
the arbitration had been so dissatisfying that he wished the company had relied on other options to resolve 
the dispute. The proceedings had spanned approximately five years, involved a battle in domestic courts, and 
the claimant’s side alone had an estimated four–million dollars in direct and indirect costs. See Jack C. Coe, 
Jr., Toward a Complementary Use of Conciliation in Investor–State Disputes— A Preliminary Sketch, 12 
U.C. Davis Journal of International Law & Policy 7, 8–10 (2015). 
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(1) The state of international agreements 
 

6. An examination of the provisions of international investment 

agreements (IIA)s indicates that treaty provisions that requires or suggests 

parties to rely on mediation to solve investor-state disputes are limited. 

Although there is no definitive quantitative research on mediation in 

investment treaty ISDS clauses, a few studies provide guidance. A machine-

learning study by Catherine Kessedjian, Anne van Aaken, Runar Lie, and 

Loukas Mistelis using the World Trade Institute’s EDIT database of IIAs, 

showed that 2052 of 2885 treaties surveyed, or 71%, contain cooling-off 

provisions, although only 3% expressly mention conciliation, and 1% mention 

mediation.3 

7. From a qualitative perspective, we can refer to the Indonesia-Australia 

Comprehensive Partnership Agreement that explicitly uses language that 

provides for mandatory conciliation against a claimant investor:  

 

If the dispute cannot be resolved within 180 days from the date 

of receipt by the disputing Party of the written request for 

consultations, the disputing Party may initiate a conciliation 

process, which shall be mandatory for the disputing investor, 

with a view towards reaching an amicable settlement. Such a 

conciliation process shall be initiated by a written request 

                                                 
3 Catherine Kessedjian, Anne van Aaken, Runar Lie, and Loukas Mistelis. “Mediation in Future Investor-
State Dispute Settlement.” Academic Forum on ISDS Concept Paper 2020/16, PluriCourts, Oslo, Norway, 
March 2020. https://www.jus.uio.no/pluricourts/english/projects/leginvest/academic-
forum/papers/2020/isds-af- mediation-paper-16-march-2020.pdf. 



7 

delivered by the disputing Party to the disputing investor. 4 

(emphasis added)  

8. Free trade agreements and bilateral investment agreements that involve 

the Hong Kong Special Administrative Region (SAR) increasingly refer to the 

possibility for the parties to rely on mediation for the solution of disputes. For 

example, Article 20.1 of the Chile–Hong Kong, China SAR BIT 2016 

provides that: 

 “[i]n the event of an investment dispute, the claimant and the 

respondent shall initially seek to resolve the dispute through 

consultations, which may include, where this is acceptable to 

the disputing parties, the use of non–binding, third–party 

procedures, such as good offices, conciliation and mediation.5  

9. A similar provision can be found in the Australia-Hong Kong China 

SAR BIT 2020 which substituted the previous IPPA signed in 1993 by Hong 

Kong and Australia. Article 23 of this treaty provides that:  

Consultations 1. In the event of an investment dispute, the 

claimant and the respondent shall initially seek to resolve the 

                                                 
4 If the dispute cannot be resolved within 180 days from the date of receipt by the disputing Party of the 
written request for consultations, the disputing Party may initiate a conciliation process, which shall be 
mandatory for the disputing investor, with a view towards reaching an amicable settlement. Such a 
conciliation process shall be initiated by a written request delivered by the disputing Party to the disputing 
investor. 
The conciliation process under this Article can only be initiated by a written request delivered by the disputing 
Party within 180 days from the date of receipt by the disputing Party of the written request for consultations. 
Expenses incurred in relation to the conciliation process shall be borne equally by the disputing parties. Each 
disputing party shall bear its own legal expenses. 
See Indonesia-Australia Comprehensive Partnership Agreement art. 14.23(1)., Mar. 4, 2019, 
https://dfat.gov.au/trade/agreements/not-yet-in-force/iacepa/iacepa-text/Pages/iacepa-chapter-14- 
investment.aspx .  
5 Investment Agreement Between the Government of the Hong Kong Special Administrative Region of the 
People’s Republic of China and the Government of the Republic of Chile art. 20.1, Sept. 7, 2012. 
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investment dispute through consultations, which may include the 

use of non-binding, third party procedures, such as good offices, 

conciliation or mediation.6 (emphasis added) 

10. While there is increasing use of treaty language that recommends 

mediation of disputes to the parties, this provision is not consistently present 

in all Hong Kong investment agreements. Express treaty texts which refer to 

mediation of investor -state dispute remain rare even though they are 

increasingly found in other investment agreements that have been signed by 

Asian Pacific states .7 

 

(2) The state of international investment state disputes  
 
 
11. Recent efforts to promote conciliation and mediation, and to clarify the 

beneficial aspects of alternative dispute settlement mechanisms have for now 

have not generated significant empirical effects. Based on data publicly 

available on the International Centre for Settlement of Investment Disputes 

(ICSID) website, 11 cases have been registered under the ICSID Convention 

Conciliation rules, with 3 of these being pending cases. Notably, a larger 

majority of these conciliation involve an African respondent state, and only 

one of these cases involves an Asian Pacific state.8  

                                                 
6 Australia - Hong Kong China SAR BIT 2020 Article 23. 
7 European Union – Canada Comprehensive Economic and Trade Agreement Article 8.20, European Union-
Singapore Investment Protection Agreement Article 3.4: Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership Article 9.18. 
8 Barrick (Niugini) Limited V. Independent State of Papua New Guinea (ICSID Case No. CONC/20/1) 
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12. In a case decided by the Permanent Court of Arbitration, the tribunal 

suggested that the parties (Achmea B.V. and the Slovak Republic) make use 

of mediation in order to address their dispute.9 

 

13. In contrast with limited use of conciliation proceedings, parties 

frequently discontinue arbitral proceedings and choose to settle.10 In the Asian 

Pacific region, there are increasing examples which indicate that parties have 

opted to settle investment cases. For example, in 2018, a case initiated by a 

Chinese state-owned enterprise against Yemen was discontinued pursuant to 

ICSID Arbitration Rule 43(1), after the Chinese investors prevailed at the 

jurisdictional stage.11 Similarly, a case brought by a Malay investor against 

the Chinese government was discontinued in 2013.12 

 

 

IV. MANDATORY MEDIATION 
 
 
14. Mediation allows the parties to resolve the dispute in a more timely and 

less confrontational manner allowing for the investment relationship to 

potentially continue. Mediation enables the disputing parties to have control 

over the dispute and be the decision-makers. If the parties cannot come to a 

                                                 
9 See PCA Case No. 2008-13 Para 60 […] the Tribunal remarked that it had a sense “that a settlement in this 
case would be a good thing, in that the aims of both sides seem to be approximately aligned, and that the 
black and white solution of a legal decision in which one side wins and the other side loses is not the optimum 
outcome in this case.” The Tribunal emphasised that it was not its role to “get involved in this in any way at 
all” but suggested that should the Parties desire to seek out somebody who might act as a mediator or 
reconciliator, the Secretary-General of the PCA might be in a position to assist. The Tribunal noted that any 
such steps would be taken in parallel with the continuation of the case” 
10 The ICSID Caseload — Statistics Issue 2020-1 
11 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen (ICSID Case No. ARB/14/30) 
12 Ekran Berhad v. People's Republic of China (ICSID Case No. ARB/11/15) 
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settlement agreement, the mediator has no authority to impose a decision on 

the parties. 13  Mediation is a kind of dispute resolution mechanism that 

emphasises harmony and achieving a win-win situation for the disputing 

parties.14 It provides host states and foreign investors with options to resolve 

investment disputes consensually with a high degree of autonomy and 

flexibility. Mediation gives the parties the possibility to address issues that are 

peripheral to the core economic interests and allows them to consider public 

policy issues that in case of an arbitral proceeding might be excluded from the 

scope of the dispute thanks to exceptions regarding public health, environment, 

or national security.  

 

15. Under Working Paper 190 (paras 30–31), the reasons put forward in 

support of ADR revolve around three elements: (i) time- and cost-efficiency; 

(ii) the ability to clarify the issues in dispute and to thus help narrow the gap 

between disputing parties; (iii) flexibility and adaptability which could help 

preserve the relationship between the host state and the investor.15 

 

16. Investor-state dispute settlement must reflect the needs of the parties 

and embrace the reality of the situation. As a less adversarial means of dispute 

resolution, mediation might alleviate specific concerns of investors, especially 

foreign investors, who might otherwise be hesitant to sue the government.16  

                                                 
13 James Claxton, Compelling Parties to Mediate Investor–State Disputes: No Pressure, No Diamonds?, 20 
Pepperdine Dispute Resolution Law Journal 78 (2020). 
14  Teresa Cheng, Investor-state dispute settlement reform – Mapping the way forward, available at 
https://www.doj.gov.hk/eng/public/pdf/2019/sj20190712e1.pdf.  
15  United Nations Commission on International Trade Law Working Group III (Investor-State Dispute 
Settlement Reform) Thirty-ninth session New York, 30 March–3 April 2020, available at 
https://undocs.org/en/A/CN.9/WG.III/WP.190 
16 Fan, Kun. “Mediation of Investor-State Disputes: A Treaty Survey.” 2020 Journal of Dispute Resolution, 
vol 2. 

https://www.doj.gov.hk/eng/public/pdf/2019/sj20190712e1.pdf
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17. Legal and cultural traditions as well as practical incentives have 

supported the expansion of mediation in domestic legal systems across the 

globe. At the domestic level, states have supported resort to mediation and 

conciliation before relying on court proceedings. Financial incentives are used 

by governments to encourage parties to mediate and parties that obstruct 

mediation are penalised. Some courts waive or reduce court fees for parties 

that settle their disputes through mediation while others withhold public 

funding to parties who do not meet with mediators.17 Early stage mediation 

can reduce costs and length of dispute settlement thereby promoting creative 

solutions that might reduce the economic burden for the parties, and maintain 

or further the economic relationship between the parties.  

18. Considering the success of mediation in domestic courts and 

considering its increasing use in the settlement of commercial disputes, should 

parties be compelled to mediate? A key question will be whether the use of 

mediation should be wholly voluntary or structured as a compulsory step 

before arbitration? 

19. Scholars and practitioners including Lucy Reed18 and Jack Coe19 have 

expressed some scepticism regarding the effectiveness of mandatory 

mediation in investor-state arbitration while also emphasizing the need for 

more research and policy analysis on the possible use of mediation. 

                                                 
17 See n 13. 
18 ‘while there is value in the way national court systems rely on mandatory ADR, including court-ordered 
mediation, this does not readily translate to resolution of disputes between States and foreign nationals.’ in 
Lucy Reed, “Synopsis of Closing Remarks” in UNCTAD (with Susan D. Franck and Anna Joubin-Bret), 
Investor-State Disputes: Prevention and Alternatives to Arbitration II (2010), see p.30. 
19 “the system ought to be particularly on guard against adding elements of coercion unsupported by data or 
an articulated policy basis” Jack J. Coe, Jr, “Towards a Complementary Use of Conciliation in Investor-State 
Disputes – A Preliminary Sketch”, Journal of Transnational Dispute Management, Vol.4, No.1, February 
2007, see p.32.  
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Compulsory mediation can mean very different things depending on the type 

of mediation required. There are nevertheless some essential constants which 

include the presence of a mediator; communication and negotiation between 

the parties; and voluntary decision-making or agreement by the parties.  

 

20. A time-limited mandatory mediation programme has potential to force 

lawyers and other repeat players learn how to participate in mediation.20 

Research has demonstrated that lawyers who have participated in mediation 

proceedings are more likely to recommend voluntarily use of mediation. After 

a period of “coerced education”, courts may then convert to voluntary 

programmes or provide for easy opt-outs.21 

21. Professor Nancy Welsh has examined situations where investors have 

worked with lead agencies or pursued administrative review in compliance 

with a BIT’s pre-arbitration requirements. In these circumstances, the investor 

requests mediation with an independent third party mediator and the BIT 

could compel the state or affected agency to comply with such a request. One 

concern with this approach is that a multinational corporation can gain 

experience in using the mediation process against the interests of the state. 

The requirement is however balanced because representatives of the state will 

not be obliged to reach an agreement unless and until they are satisfied with 

the appropriateness, value, and consequences of such agreement.22 Recently 

negotiated treaties, for example those negotiated by the European Union 

                                                 
20 Nancy A. Welsh, Andrea Kupfer Schneider, The Thoughtful Integration of Mediation into Bilateral 
Investment Treaty Arbitration, 18 Harvard Negotiation Law Review 71 (2013). 
21 Ibid. 
22 Ibid. 
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provide to the parties the opportunity to into “good faith” consultations with 

no obligation of result.23 

22.  Investor-state mediation could be made compulsory in treaties. The 

submission of the government of Indonesia for the thirty-seventh session of 

the Working Group, refers to the use of mandatory mediation before going to 

ISA.24 By adopting mediation in investment treaties, States could reduce the 

duration and costs of proceedings. Indonesia sees mandatory mediation, after 

the exhaustion of the consultation process, as a way to prevent a dispute from 

escalating into a legal dispute which can be costly and damaging to the 

disputing parties’ relationship. Investors, as the case requires, shall seek the 

assistance of a mediator to resolve disputes once notification of a potential 

dispute has been rendered against the state and the consultation process has 

been exhausted.25  

 

23. The most significant criticism against mandatory mediation is its effect 

on the autonomy of the parties, which can undermine the essence of 

mediation.26 However, it is crucial to focus on the degree of compulsion or 

requirement to mediate. The more robust the incentive or compulsion, the 

more likely such measure may be considered as an infringement on party 

autonomy or even a denial of access to justice where the investor opts to 

proceed directly to arbitration.27  

                                                 
23 See for example EU - Viet Nam Investment Protection Agreement (2019) Article 3.3 The Parties shall 
endeavour to resolve any dispute referred to in Article 3.2 (Scope) by entering into consultations in good 
faith with the aim of reaching a mutually agreed solution. 
24 Submission from the Government of Indonesia (A/CN.9/WG.III/WP.156) para. 19. 
25 Ibid. 
26 Dorcas Quek, Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court-
Mandated Mediation Program, 11 Cardozo Journal of Conflict Resolution (2010) 479, 480.  
27 See n 17. 
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24. Mandating the use of mediation can create the expectation that the 

parties will make serious attempts to solve the dispute through mediation 

before resorting to arbitration.  

 

25. The ICSID Convention establishes a forum for solving investor-state 

disputes. Article 1 which establishes the purpose of the Centre provides that: 

 

“The purpose of the Centre shall be to provide facilities for 

conciliation and arbitration of investment disputes between the 

Contracting States and nationals of other Contracting States 

following the provisions of this Convention.”28 

 

26. The ICSID Convention does not expressly include mediation as a form 

of dispute settlement. However, Rule 43(2) of the ICSID Arbitration Rules 

recognises the possibility for the parties to reach settlement agreements that 

could ultimately be incorporated into an award of the arbitral tribunal.29 

 

27.  Treaty language that creates the obligation for the parties to engage in 

mediation prior to the arbitration has been criticised because it can coerce 

settlements and jeopardise the right of the parties to resort to arbitration. In 

addition the obligation for the parties to mediate before arbitration might 

create an additional economic constraint on the parties. Conversely In public 

policy related disputes, the use of mediation under the guidance of an 

experienced mediator might enhance the parties’ ability to communicate with 

                                                 
28 ICSID Convention Article 1.2. 
29 ICSID Convention Article 43 
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each other (and important constituents) and represent an “experience of justice” 

related with the arbitral proceedings.30  

 

28. The use of compulsory mediation has proven to be effective in specific 

jurisdictions and sectors but settlement rates are higher in the case of voluntary 

mediation. Some commentators, however have expressed support for time-

limited compulsory programs of compulsory mediation in order to encourage 

lawyers and other repeat players to learn how to participate in the process.31 

The introduction of a compulsory requirement to mediate leads to a higher 

number of cases that initiate mediating proceedings with the resulting effect 

that more cases will be settled.32  

 

29. The current investment treaty regime has very few examples of 

provisions that compel parties to mediate, and those provisions have not been 

examined by arbitral tribunals.33 A proviso that obliges the parties to mediate 

before initiating the arbitral proceedings is similar to cooling-off period 

clauses.  

 

30.  Unlike investment treaty clauses which establish compulsory 

mediation, clauses that create the obligation for cooling off periods 

requirements already exist and are common in the texts of older and more 

recent investment agreements. Cooling-off periods may vary from 3 to 12 

                                                 
30 Nancy A. Welsh, Andrea Kupfer Schneider, The Thoughtful Integration of Mediation into Bilateral 
Investment Treaty Arbitration, 18 Harvard Negotiation Law Review 71 (2013). 
31 Ibid at 129. 
32 Ibid. 
33 See for example provisions mentioned in EU recently negotiated agreements, and Indonesia-Australia 
FTA.  
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months during which the parties may solve the dispute through amicable 

settlement. These type of provisions can also be found in domestic laws.34  

 

31. The application and significance of these provisions has been addressed 

by arbitral tribunals. Even though the jurisprudence is not entirely consistent, 

views expressed by arbitral tribunals concerning the application of cooling off 

periods can help us to draw lessons for the conceptualisation of treaty 

provisions which mandate mediation.  

 

32. Arbitral tribunals have not had a coherent approach towards these type 

of provisions. In some disputes, tribunals have adopted a strict interpretation 

which requires the parties to use the entire cool-off period to attempt at settling 

the dispute.35  

 

33. In Biwater Gauff v Tanzania, the arbitral tribunal explained that:  

 

this six-month period is procedural and directory in nature, rather 

than jurisdictional and mandatory. Its underlying purpose is to 

facilitate opportunities for amicable settlement. Its purpose is not 

to impede or obstruct arbitration proceedings, where such 

settlement is not possible. Non-compliance with the six month 

period, therefore, does not preclude this Arbitral Tribunal from 

proceeding. If it did so, the provision would have curious effects, 

including:  

                                                 
34 Tradex Hellas S.A. v. Republic of Albania, ICSID Case No. ARB/94/2 24 December 1996 page 168: 
“Tradex made no good faith effort to resolve the “dispute” amicably before resorting to arbitration, as 
required by the 1993 Law and general principles of international law.” 
35 See n. 17. 
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- preventing the prosecution of a claim, and forcing the 

claimant to do nothing until six months have elapsed, even where 

further negotiations are obviously futile, or settlement obviously 

impossible for any reason;  

- forcing the claimant to recommence an arbitration started 

too soon, even if the six month period has elapsed by the time the 

Arbitral Tribunal considers the matter.36 […] 

Treaties often contain hortatory language, and there is an 

obvious advantage in a provision that specifically encourages 

parties to attempt to settle their disputes. There is no reason, 

however, why such a direction need be a strict jurisdictional 

condition.37  

 

34. Dolzer and Schreuer have argued that the use of the cooling-off period 

as a jurisdictional bar to access arbitration is non-economical. They suggest 

that as an alternative for dealing with non-compliance with such clause, 

proceedings can be suspended to allow for additional time for negotiations if 

they appear promising.38  

 

35. Mandatory mediation must consider the autonomy of the parties and 

their right to rely on other available dispute resolutions mechanisms. Thus, 

once the parties have initiated an investor-state arbitration, they can still agree 

to mediate and settle. Some recently negotiated investment agreements 

provide this opportunity to the parties. No provisions of the ICSID 

                                                 
36 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22 Para 343. 
37 Ibid para 345. 
38 Christoph Schreuer and Rudolf Dolzer, Principles of International Investment Law Oxford University 
Press 2012, 270. 
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Convention would prevent an ICSID Conciliation proceeding once an 

arbitration proceeding has commenced (Art. 26 of the ICSID Convention 

envisions that parties might explicitly agree to pursue another remedy, e.g. 

conciliation or mediation, alongside ICSID arbitration).39 Similarly, neither 

the United Nations Commission on International Trade Law (UNCITRAL) 

Arbitration and Conciliation Rules, nor the Stockholm Chamber of Commerce 

(SCC) Arbitration and Mediation Rules contain any provisions which prevent 

mediation/conciliation once the arbitration proceeding has commenced. 

 

36.  Mandatory mediation also needs to consider the risk of lack of good 

faith during mediation proceedings. The parties might take advantage of the 

openness of the mediation proceeding shared during the caucuses and then use 

it during the later stage arbitration. 

 

37.  Some other practical problems that already affect the use of mediation 

are likely to remain valid also in the case of compulsory mediation. There are 

issues of political opportunity, political risks, and personal risk as pointed out 

by the survey developed by Lucy Reed and others concerning the current 

problems with mediation.40 Governmental officials and state representatives 

might want to avoid accepting responsibility for agreeing to pay taxpayer 

money out or giving up a claim for money to reimburse taxpayers, rather than 

letting a third-party arbitrator decision-maker make that decision.41 

                                                 
39 ICSID Convention Article 26 Consent of the parties to arbitration under this Convention shall, unless 
otherwise stated, be deemed consent to such arbitration to the exclusion of any other remedy. A Contracting 
State may require the exhaustion of local administrative or judicial remedies as a condition of its consent to 
arbitration under this Convention. 
40Seraphina Chew, Lucy Reed and J Christopher Thomas QC, “Report: Survey on Obstacles to Settlement of 
Investor-State Disputes” NUS Centre for International Law Working Paper 18/01 (September 2018). 
41 The decision of the Albanian government to settle a dispute with a Czech investor in the electricity sector 
for around 136.00 mln USD) while the investor was initially claiming 258.00 mln USD (CEZ v. The Republic 
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38. Against this background, an Investor-State mediation is more likely to 

take place if the applicable investment agreement requires this step. 

39. The Chartered Institute of Arbitrators (CIArb) suggests that as an 

alternative, parties should be asked to attempt mediation before filing an 

investor-state arbitration claim. Requirements to mediate prior to filing a 

claim in ISDS can be drafted into treaties and agreements by states with little 

risk to themselves. Investment treaty provisions which require mediation as a 

necessary step seem at first to be a practical solution for not only expediting 

ISDS disputes but for avoiding them altogether.42 

40. The requirement for pre-mediation submissions may persuade the 

mediator who may believe that mandating mediation would be fruitless. 

Perhaps, the mediator could be permitted to find that the parties had fulfilled 

the mandatory mediation requirement by merely making their pre-mediation 

submissions. In other words, the IIA could establish the basis for a principled 

opt-out. 

41. For successful investor-state mediation, it is important that the selected 

mediator is experienced, and legally and politically-savvy individual who can, 

at the appropriate points, assist the parties in being realistic regarding their 

options and consequences of their choices.  

 

 

                                                 
of Albania, UNCITRAL). The opposition parties and civil society groups criticized the governmental 
decision to settle. 
42Discussion Papers CIArb at UNCITRAL Working Group III on ISDS Reform: Efficiency, Decisions, and 
Decision Makers, available at https://ciarb.org/media/3480/ciarb-uncitral_discussion-papers.pdf.  

https://ciarb.org/media/3480/ciarb-uncitral_discussion-papers.pdf


20 

V. HYBRID DISPUTE RESOLUTION MODELS 
 
 
42. Arbitration remains the more common and successful way to solve 

disputes between foreign investors and host states. Negotiations during the 

arbitration proceedings have often supported the parties to reach settlements 

and interrupt the arbitral proceedings. Combining mediation with arbitration, 

in hybrid forms, may increase the chances that parties opt for mediation which 

will also promote more effective settlement of disputes. 

 

43. Eunice Chua 43 identifies the different hybrid forms under which 

mediation and arbitration can be used together or consequentially to create 

different alternatives for the parties involved in a dispute: a) Med-Arb: a 

process in which mediation is first attempted before arbitration is commenced; 

b) Arb-Med: a process in which the disputing parties initially commence 

arbitration and have the substantive arbitration hearings before mediation is 

attempted, c) Arb-Med-Arb: a process where disputing parties commence an 

arbitration, and mediation is attempted before the substantive arbitration 

hearing.  

 

44. Chua also identifies the possibility of using techniques from one dispute 

resolution model within the other: a) Med-in-Arb is an arbitration process 

where the arbitrator uses facilitative techniques to encourage settlement 

without switching out of the arbitrator role, b) Arb-in-Med is a mediation 

                                                 

43 Eunice Chua, “A Contribution to the Conversation on Mixing the Modes of Mediation and Arbitration: Of 
Definitional Consistency and Process Structure”, Journal of Transnational Dispute Management, August 
2018, see pp.3-6. 
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process where a mediator uses evaluative techniques without switching out of 

the mediator role.44 

 

45. The different forms, present different strengths and weaknesses that 

might affect the effectiveness of the process. In the following sections, this 

paper evaluates how Arb-Med-Arb and Med-Arb can be used for ISDS 

focussing on the legal issues which emerge and how to address this.  

 
 
(1) Arb-Med-Arb 
 
 
46. The Arb-Med-Arb process starts after the disputing parties have 

initiated the arbitral claim. After the initial arbitral hearing, and before 

proceeding with the substantive arbitration hearings, the parties engage in the 

mediation process. This process relies on the arbitrator to act as a mediator, 

subject to arbitration rules governing such mediation.45 In this scenario, the 

dispute between the parties has already escalated to the arbitration stage; 

however, the parties have the possibility to reduce the time spent in an arbitral 

proceeding and reach a mediated settlement.  

 

47. Initiating the mediation after the parties have formulated their case and 

exchanged pleadings, has distinct advantages because the parties have a clear 

understanding of the scope of the dispute. It is not clear however which are 

the implications on the overall investment relationship since the initiation of 

the arbitration indicates that the relationship has deteriorated. This scenario 

                                                 
44 See n 43. 
45 Weixia Gu, Hybrid Dispute Resolution Beyond the Belt and Road: Toward a New Design of Chinese Arb-
Med(-Arb) and Its Global Implications, 29 (2019) Washington International Law Journal 117. 
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has two significant positive implications. On the one hand, a mediation that 

starts after the initial pleadings increases the chances that parties that are 

acting in good faith can settle because the core elements of the dispute are 

outlined. On the other hand, this process reduces the chances that parties take 

advantage of the mediation stage to gain access to information regarding the 

position of the counterpart. 

 

48. The settlement will likely have positive implications by limiting legal 

costs related to the arbitration. More importantly, the respondent state and the 

investor(s) can control the outcome of the dispute by reaching a settlement 

with the mediation. If the mediation stage is successful, the dispute will be 

concluded, and a neutral individual can eventually act as an arbitrator and 

register the settlement as a consent arbitral award. In this way, Arb-Med-Arb 

a significant advantage for the parties involved because it generates an 

enforceable award.  

 

49. Conversely, if the parties fail to settle during the mediation stage, they 

can continue the dispute through subsequent arbitral proceedings, and the 

mediator will act as arbitratior. Arb-Med-Arb presents significant advantages 

for the parties involved, such as the speedy conclusion of the dispute and the 

possibility to enforce the mediated settlement. Several issues that can affect 

the process need to be considered: 1) the role of the neutral 

(arbitrator/mediator); 2) access to privileged information by the neutral; and 

3) access to confidential information by the other party. 

 

50. The use of the same neutral can have a positive effect with respect to 

the efficiency of the settlement process. The same neutral has a better 
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understanding of the dispute, reducing in this way, the duration and cost of 

the dispute. However the knowledge acquired by the neutral when acting as 

mediator might affect his/her impartiality when acting as an arbitrator. At the 

same time, one should also consider the way the neutral is required to behave 

when acting as arbitrator and when acting as mediator.46 The set of skills that 

arbitrators and mediators need to possess in order to be successful differ.47 

 

51. The parties will share in private caucuses with the mediator their real 

views about the strengths and weaknesses of their case and what their needs 

are to be assisted towards a deal which leads to another related risk. The use 

of different neutrals can allow for this process to take place, but will increase 

the cost of dispute settlement, and require more coordination between the 

neutral. 

 

52. The expression of provisional opinions by the neutral might be 

perceived as affecting his impartiality if the dispute proceeds. For example, if 

the mediator engages in evaluative mediation, he might reveal to the parties 

the merits of their respective cases, which in the case of an arbitration would 

not be known to the parties until the award is rendered.48 

 

                                                 
46  See Jack Coe To Explore the Relationship Between Investor-State Mediation and Investor-State 
Arbitration and How the Two Processes Can Complement with Each Other, in investment disputes have their 
own language. 
47 Jesuald W. Salacuse, “Is There a Better Way? Alternative Methods of Treaty-Based, Investor-State Dispute 
Resolution”, Journal of Transnational Dispute Management, Vol. 6(1), 2009 441 “the resources and 
experience of a deal-making investment banker are probably much more germane to the mediation of an 
investor-State dispute than are the talents of a litigator”. 
48 James T. Peter, Med-Arb in International Arbitration, 8 American Review of International Arbitration 
(1997) 83, 83. 
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53. Access to confidential information during the private sessions will 

affect the impartiality of the neutral. This problem can be addressed through 

rules that prohibit the arbitrator from using information obtained during the 

private sessions, and which make it compulsory for the arbitrator to disclose 

the information obtained during the private session The solution to the risk 

that the arbitrator can create an unconscious bias can be the prohibition of 

private sessions for the mediation. 

 

54. The Hong Kong Arbitration Ordinance, which is based upon the 

UNCITRAL Model Law, allows arbitrators to assume the role of mediators if 

the parties consent and have not withdrawn their consent in writing. The 

Ordinance expressly provides for a disclosure safeguard: if and when 

mediation fails, a neutral having confidential information from a party, “must, 

before resuming the arbitral proceedings, disclose to all other parties as much 

of that information as the arbitrator considers is material to the arbitral 

proceedings.49  

 

55. This safeguard requires the disclosure to both parties all information 

was given to the arbitrator, and prompts the parties to address this information 

during the arbitral proceedings.50  

 
 
(2) Med-Arb 
 
 

                                                 
49 Hong Kong Arbitration Ordinance, (2019) Cap. 609 § 33. 
50 See Gu at n 45 at 139. 
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56. Med-Arb is a process in which the parties attempt to mediate their 

dispute before initiating arbitral proceedings. If the parties are not able to 

reach a settlement agreement, the appointed neutral, switches roles. The 

neutral that initially attempted to mediate the dispute then acts as arbitrator 

and hears the case. 

 

57.  The Med-Arb process presents a clear advantage because the dispute 

can be solved at an early stage thereby preserving the relationship between the 

parties. Also, the mediator can play a facilitative role and help the parties to 

engage in discussion and find a common ground.  

 

58. The mediator uses the Med-Arb process to help the parties to solve the 

problem focussing on future gains that the parties can control, rather than the 

formal allocation of blame for conduct in the past that cannot be altered.51 The 

mediator needs to build rapport with the participants in order to gain their trust. 

For this reason, the process needs to take place under a safety net that 

preserves the confidentiality of meetings. This must be without prejudice to 

protection of the mediation process which enables the parties to have honest 

open exchanges with each other and with the mediator. The process must 

ensure that the parties feel safe enough to share their views about the strengths 

and weaknesses of their case and what their needs are privately with the 

mediator, so as to reach a deal.  

 

                                                 
51  Susan D. Franck, “Using Investor-State Mediation Rules to Promote Conflict Management: An 
Introductory Guide”, ICSID Review – Foreign Investment Law Journal, Vol.29, No.1, 1 February 2014, 66-
89. 
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59. The mediator may be better placed to help the parties to reach their 

desired outcome based on the strengths and the weaknesses of the dispute, 

based on the needs of the parties, and based on the reality of the situation. 

Parties that reach this result are more likely to honour the deal. In the case of 

Med-Arb, it is pivotal that the parties implement the mediated settlement 

because unlike the Arb-Med-Arb process, the settlement reached through 

Med-Arb cannot be registered as an award.  

 

60. By acknowledging their weaknesses to the mediator, the parties can 

avoid engaging with the dispute on an all fronts. The parties can put aside the 

weaker arguments, and thus focus on the big issues that can unlock the dispute.  

 

61.  Being honest with the mediator will facilitate the settlement process. At 

the same time honesty can present a serious risk if one of the parties is not 

acting in good faith, and taking advantage of the mediation stage to gather 

information, like a fishing expedition, in order to build the case for the 

arbitration.  

62. Rules on confidentiality and non-prejudice of the mediation process 

may help to prevent the admission of information or documents obtained 

during mediation in the arbitral proceeding. However, in practice, these rules 

might have limited impact because the neutral has acquired information that 

might affect its determinations when drafting the arbitral award.  

63.  The expression of views by the neutral when acting as a mediator, might 

affect its perceived impartiality if the mediation is not successful and if the 

dispute continues as an arbitration. This problem can be prevented if the 
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neutral refrains from making evaluative remarks during the mediation, and if 

he focusses only on the process.  

 

VI. ARBITRATOR-FACILITATED SETTLEMENT IN ISDS 
DISPUTES 

 
 
64. Professor Gabrielle Kaufmann-Kohler expanded on the concept of 

arbitrator-facilitated settlement in a 2009 lecture. 52 This process relies on the 

pivotal role of a sole neutral that acts mainly as an arbitrator who at the same 

time attempts to reach a settlement during the arbitral proceedings acting as a 

mediator/conciliator.  

 

65. The main advantage of an arbitrator-facilitated settlement is increased 

efficiency of the dispute settlement process. The arbitrator, who already 

knows the case, engages with the parties, in a continuous manner in order to 

reach a settlement, during various stages of the dispute. The arbitrator can rely 

on knowledge acquired during the hearing and as the master of timing of the 

proceedings is best placed to identify the right moment for proposing a 

settlement to the parties.53 

 

66. Arbitrator-facilitated settlement can prevent settlement from occurring 

too early , when the arbitrators (and sometimes the parties as well) do not have 

sufficient understanding of the issues. It can also prevent settlement from 

                                                 
52 Gabrielle Kaufmann-Kohler, “When Arbitrators Facilitate Settlement: Towards a Transnational Standard 
– Clayton Utz/University of Sydney International Arbitration Lecture”, Arbitration International, Vol.25 
No.2, 2009, 187-205. 
53 Ibid. 
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occurring too late when the parties no longer willing to settle. Kaufmann-

Kohler suggests that the settlement can take place with the support of the 

arbitrators, after the exchange of written briefs and before the hearing or after 

a partial award. 

 

67. Another significant advantage of an arbitrator-facilitated settlement 

agreement is enforcement. Since the facilitated settlement is reached in the 

course of a pending arbitration it may form part of a consent award and 

become enforceable under the New York Convention.54 Kaufmann-Kohler 

reports that an ICSID tribunal has actively and successfully facilitated a 

settlement in a contract -based arbitration during which the parties had 

indicated their will to settle but after which parties were unable to agree on 

the terms.  

68. Also in arbitrator-facilitated settlement, impartiality of the arbitrator 

remains a concern that might affect the use of mediation. However, prof. 

Kaufmann-Kohler describes this threat as more perceived than real.55  

 

VII. SHADOW MEDIATION  
 

69. Shadow mediation refers to the use of mediation as a concurrent process 

with arbitration which has the objective of addressing some of the failures 

relating to the operation of hybrid models. This Concurrent Med-Arb (CMA) 

                                                 
54 Ibid. 
55 Ibid at 198. 
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model has been proposed by Professor Jack Coe has proposed the.56 The basic 

notion is that one or more mediators would “shadow” the arbitral process 

(concurrently), applying mediation techniques at various junctures throughout 

the proceedings with a view to generate a settlement that might then be 

embodied in an award on agreed terms.  

 

70. The main challenge of the CMA model is how to craft an architecture 

which can “promote unencumbered exploitation of the strengths of 

[arbitration and mediation] while also containing costs and preventing one 

process from disrupting or subjugating the other.”57 Professor Coe recognises 

the importance of a three-arbitrator model, however he proposes different 

combinations of neutrals: three arbitrators and one mediator, one arbitrator 

and one mediator, one arbitrator and two mediators. He argues for a model 

which does not focus solely on the added value of the mediator in enhancing 

the dispute settlement process, but which also considers the cost implication 

of large neutral panels. He recognises that the adoption of a three-arbitrator 

model with an additional mediator shadowing the arbitration process would, 

render the CMA model “fee-heavy”.58 

 

71.  The CMA model presents significant advantages. Most importantly, 

the mediated settlement is enforceable. Another significant advantage of the 

CMA model regards the limited possibility for arbitrators to access 

confidential information that would be available only to the mediator, 

                                                 
56 See Jack J. Coe, Jr, “Concurrent Med-Arb (CMA) – Some Further Reflections on a Work in Progress” in 
UNCTAD (with Susan D. Franck and Anna Joubin-Bret), Investor-State Disputes: Prevention and 
Alternatives to Arbitration II (2010) 46-47. 
57Ibid. 
58 See n 2 at 27. 
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preserving in this way the impartiality of the neutrals. This is because under 

the CMA model, although no arbitrator should attend a mediation session 

prior to the finalisation of a settlement agreement, he may meet with the 

parties in the presence of the mediators to reach an award on agreed terms.59  

 

 

VIII. CONCLUSION  
 
 
72. The current international legal framework does not sufficiently 

encourage the use of mediation for the resolution of investor-state disputes. 

Notwithstanding, evidence suggests that mediation could be beneficial for 

both investors and respondent states. In the last few years, there has been 

greater support for the use of mediation and educational initiatives that help 

to demystify diffidence vis a vis mediation and make stakeholders aware of 

the benefits of mediation for resolving investor-state disputes.  

 

73.  The introduction of provisions that include mediation as part of the 

process for the settlement of ISDS in investment treaties can increase the the 

use of mediation. Legal drafting and interpretation of these treaty provisions 

can draw on the lessons obtained from jurisprudence on cooling off periods.  

 

74. The Arb-Med-Arb model, the CMA model, and the Arbitration-Facilitated 

Settlement present several advantages including possible enforcement of the 

settlement as awards under the ICSID Convention or the New York 

Convention.  

                                                 
59 See n 56. 
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75.  The hybrid models also present some risks especially risks associated 

with the impartiality of the neutrals. In practice, materialization of this risk 

will depend on the skills and styles of the neutrals concerned. In addition, 

some recent regulatory responses that prevent the use of knowledge acquired 

during the mediation process, support the impartiality of the neutrals.  

Further studies, and the development of more model rules can address 

outstanding issues and support the use of mediation in investor-state dispute 

settlement.  
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