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How Not to Provide for Hybrid ISDS

“Each Party hereby consents to submit investment disputes to 
the International Centre for the Settlement of Investment 
Disputes (“Centre”) for settlement by conciliation or binding 
arbitration.”

United States-Zaire BIT, art. VII(2)(a) (signed 3 Aug. 1984)



How Not to Provide for Hybrid ISDS

“Consent of the parties to arbitration under this Convention 
shall, unless otherwise stated, be deemed consent to such 
arbitration to the exclusion of any other remedy.”

ICSID Convention, art. 26



Arbitration and Mediation Are Fundamentally 
Different Processes
Arbitration Mediation
Each party sees all 
information provided to 
arbitrator

Confidential information 
separately provided to 
mediator

No ex parte meetings Caucuses
Each party puts its strongest 
case

Parties recognize weaknesses

Formality, distance between 
arbitrator and parties

Dynamic, facilitative 
relationship between 
mediator and parties



Limited Review of Arbitral Awards on Due 
Process Grounds

“(1) Either party may request annulment of the award by an 
application in writing addressed to the Secretary-General on 
one or more of the following grounds:
…
(d) that there has been a serious departure from a fundamental 
rule of procedure; ….”

ICSID Convention, art. 52



Use of Mediation Communications in 
Arbitration

“Except as the parties to the dispute shall otherwise agree, 
neither party to a conciliation proceeding shall be entitled in any 
other proceeding, whether before arbitrators or in a court of law 
or otherwise, to invoke or rely on any views expressed or 
statements or admissions or offers of settlement made by the 
other party in the conciliation proceedings ….”

ICSID Convention, art. 35.



Appropriate Settlement Facilitation by 
Arbitrator

“As a rule, the arbitrator will not meet separately with the 
parties, and his or her involvement will be evaluative rather 
than facilitative. ”

Gabrielle Kaufmann-Kohler, When Arbitrators Facilitate Settlement:  Towards a Transnational 
Standard, 25 Arb. Int’l 187, 204 (2009).



Enforceable Obligations Only in Dispositive 
Part of Award

“395. The Tribunal finds no liability on the part of Respondent in 
connection with Claimants’ loss of control over their investment, 
Pan Ocean. …
399. The Tribunal hereby orders Claimants to pay USD 660,129.87 
to Respondent as reimbursement of its share of the arbitration 
costs incurred in these proceedings.
400. All other claims are dismissed.”

Interocean Oil Development Co. v. Nigeria, ICSID Case No. ARB/13/20, Award of 6 
October 2020.
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