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Part 1:
Mediation and Chinese Tradition



 Mediation in Ancient China

Mediation and Chinese Tradition

BC1046-BC771
West Zhou 
Dynasty

Local 
magistrates 
called Tiao Ren 
helped settle 
disputes

BC202-AD220
Han Dynasty

Comprehensive 
judicial 
mediation 
system

AD220-AD589
Wei Jin Southern 
and Northern 
Dynasties

AD618-AD907
Tang Dynasty

AD1271-AD1368
Yuan Dynasty

AD1368-AD1644
Ming Dynasty

Civil disputes 
are mediated 
according to 
“Rites” (礼).

Local magistrates 
may mediate 
minor criminal 
and civil disputes

Mediation system 
further developed 
and widely used 
in civil disputes

Clear statutory 
provisions for the basis 
and methods of 
mediation, and 
categories of disputes 
that can mediated



 The pursuit of harmony may explain the emphasis on mediation in China 

 Traditional mediation originated in Confucian ethics. Mediation hues to social accord as 

it preserves the nobility of participants.

 “[T]he good citizens would befriend neighbors and colleagues, and settle disputes and 

litigations.” (和乡党以息争讼)

- Sacred Edict of Sixteen Maxims 《圣谕十六条》 of Emperor Kangxi

Mediation and Chinese Tradition



Part 2:
Use of Hybrid Models in Chinese 
Litigation and Commercial Arbitration



 Mediation by the court

 For civil disputes, if possible, the court shall mediate first. 

 Mediation can be conducted any time before rendering the final judgment. 

 The court may refer cases to mediation institutions, or invite mediation institutions to 

provide advices, recommendations and assistance to the court.

 Parties may reach a settlement agreement during mediation. 

• Settlement agreement reviewed and confirmed by the court can be enforced.

• Scope of settlement agreement not limited to litigation claims.

Mediation in Litigation



 China’s Practices

 Arb-Med

• “the Arbitral Tribunal may mediate before rendering the arbitral award”. (Article 51 of the PRC 

Arbitration Law)

• “the arbitral tribunal may conciliate the dispute during the arbitral proceedings”. (Article 47.1 

of the CIETAC Rules)

• “During the arbitral proceedings, the parties may … apply to Mediation Center of BAC for 

mediation”. (Article 44.1 of the BAC Rules)

 Med-Arb

• Mediation before commencement of arbitration, and a specific arbitral procedure be 

commenced to render an award in accordance with terms of the settlement agreement. 

(Article 47.10 of the CIETAC Rules)

Mediation in Commercial Arbitration



Some Statistics

 Statistics of BAC

 In 2016, 375 arbitration cases was settled through mediation, which constituted 

12.86% of all arbitration cases. 

 In 2017, 527 arbitration cases was settled through mediation, which constituted 

13.18% of all arbitration cases. 

 In 2018, 441 arbitration cases was settled through mediation, which constituted 

15.46% of all arbitration cases. 

 In 2019, 1072 arbitration cases was settled through mediation, which constituted 

18.27% of all arbitration cases. 



Some Provisions on Mediation in Commercial 
Arbitration

CIETAC Arbitration Rules BAC Arbitration Rules

Admissibility of 
evidence/informa
tion in 
subsequent 
proceedings

Any opinion, view or statement, etc., by 
parties or the arbitral tribunal during 
mediation proceedings cannot be 
invoked by the in subsequent 
proceedings. (Art. 47.9)

Neither party is allowed to adduce evidence or 
use any statements or views, etc., by the other 
party or the tribunal during mediation in 
subsequent proceedings. (Art. 43.5)

Form of 
settlement 
agreement

The parties may withdraw the 
claim/counterclaim, or request the 
arbitral tribunal to render an arbitral 
award or conciliation statement in 
accordance with the terms of the 
settlement agreement. (Article 47.5)

The parties may withdraw the claims or 
request the arbitral tribunal to issue a 
mediation statement or an arbitral award in 
accordance with the terms of the settlement 
agreement. (Art. 43.2)



 Criticism: “The argument against combining mediation with arbitration 

centers on the parties’ fears that the arbitrators may become biased or even 

corrupted as a result of the mediation. ”

Double-hatting: Arbitrator Acting as Mediator

by Randall Peerenboom, The Evolving Regulatory Framework for 

Enforcement of Arbitral Awards in the People’s Republic of China

 Gao Haiyan & Anor v Keeneye Holdings Ltd [2012] 1 HKC 335

 The losing party challenged the enforceability of the arbitral award rendered by 

a local arbitration commission in the PRC at the Hong Kong court on the ground 

of violation of public policy.



 General provisions on Arb-Med
 The arbitral tribunal may mediate where the parties consent. (Article 47.1 of the CIETAC 

Rules; Article 43 of the BAC Rules)
 Mediation by arbitrators should be on “without prejudice” basis.

 Issue
 The arbitrators’ minds may still be contaminated during mediation proceedings.

 Solution
 Independent mediation can be arranged. 

• CIETAC – mediation by CIETAC (Article 47.8 of the CIETAC Rules)
• BAC – mediation by independent mediator according to BAC Mediation Rules (Article 44 of the 

BAC Rules)

Double-hatting



Part 3:
China’s Perspective on Use of 
Mediation in ISDS



 Mediation as mandatory pre-procedure for court or arbitral proceedings, e.g.,

“Article 13.1. Any legal dispute between an investor of one Contracting Party and the other Contracting 

Party in connection with an investment in the territory of the other Contracting Party shall, as far as 

possible, be settled amicably through negotiations between the parties to the dispute, including 

conciliation procedures…”

-- China-Tanzania BIT

China’s BITs and FTAs



 Mediation as one of the options along with arbitration and/or litigation to resolve 

investment dispute, e.g.,

“Article 153 Consent to Submission of a Claim

1. If the dispute cannot be settled as provided for in Article 152 within 6 months from the date of 

request for consultations and negotiations then, unless the parties to the dispute agree otherwise, it 

shall, by the choice of the investor, be submitted to:

(a) conciliation or arbitration by the International Centre for the Settlement of Investment Disputes 

(“ICSID”) under the Convention on the Settlement of Disputes between States and Nationals of 

Other States, done at Washington on March 18, 1965; or ...”

-- China-New Zealand FTA

China’s BITs and FTAs



 Mediation is one of the options (along with negotiation and mainland court 

proceedings) for resolving disputes between a Hong Kong/Macao investor and 

mainland Chinese authorities:

“Article 19.1 A dispute arising from a claim by a Hong Kong investor that it or its covered investment 

has suffered losses or damages resulting from a breach by the Mainland authorities or institutions of 

the obligations provided in this Agreement in relation to the Hong Kong investors or their covered 

investments (hereinafter referred to as “investment disputes”) may be settled by the following 

means:  ... (v) resolution through mediation whereby a Hong Kong investor may submit an investment 

dispute arising from this Agreement between that investor and the Mainland to a mediation institution 

of the Mainland side”.

-- Mainland and Hong Kong Closer Economic Partnership Agreement (CEPA)

Mainland China’s Arrangements with HK, Macao and 
Taiwan



 Mediation may be deemed as an “appropriate manner” for resolving disputes 

regarding the interpretation, implementation and application of the ECFA:

“Article 10.2 Any dispute over the interpretation, implementation and application of this Agreement prior to 

the date the dispute settlement agreement mentioned in paragraph 1 of this Article enters into force shall be 

resolved through consultations by the two Parties or in an appropriate manner by the Cross-Straits Economic 

Cooperation Committee to be established in accordance with Article 11 of this Agreement”.

-- Cross-Straits Economic Cooperation Framework Agreement 

between Taiwan and Mainland China (ECFA)

Mainland China’s Arrangements with HK, Macao and 
Taiwan



China’s Proposal of Incorporating Mediation in ISDS

“In contrast with investment arbitration, investment conciliation emphasizes the value 

of harmony and can offer the host country and investors a high degree of flexibility 

and autonomy. ”

- China UNCITRAL WGIII Position Paper (19 July 2019)

 China proposal



 CIETAC

 CIETAC issued the CIETAC Investment Arbitration Rules (For Trial Implementation) on 

12 September 2017, which entered into force on 1 October 2017.

 BAC 

BAC issued the Beijing Arbitration Commission/ Beijing International Arbitration Center 

Rules for International Investment Arbitration on 4 July 2019, which entered into force 

on 1 October 2019.

Investment Arbitration Rules



Investment Arbitration Rules

CIETAC Investment Arbitration Rules BAC Investment Arbitration Rules

Conditions Both parties agreed to mediate.

Confidentiality The proceedings shall be kept confidential.

Successful 
mediation

Parties may withdraw the claim/counterclaim, or request the arbitral tribunal to render an 
arbitral award according to the terms of the settlement agreement.

Failed mediation The arbitral proceedings be resumed with the original tribunal to further hear the case.

Independent 
mediation

CIETAC may assist to mediate in a 
manner and procedure it considers 
appropriate.

The Parties may jointly request the BAC to 
mediate the Dispute in appropriate manner and 
procedure.

Subsequent use of 
info/evidence

Use of evidence or information obtained during mediation in subsequent proceedings is 
prohibited.



Concerns regarding mediation in ISDS

 From the Chinese perspective, the following issues are worth of consideration,

 Desire to defer responsibility for decision-making to a third-party (by both government 

authorities and SOE investors); 

 Reconciliation between different levels of government;

 Confidentiality in regard to sensitive issues; 

 Limited pool of good mediators;

 Desire for a binding decision from the arbitral tribunal, rather than mediation, since the 

parties most likely have tried to solve the dispute amicably but have achieved no success;

……



 Example: making mediation a mandatory step in cooling-off period?

 For: Government officials do not have to make the difficult decision of whether the 

state should accept mediation as a way to resolve disputes. Further, with the 

mandatory provision, where the state refuses to mediate or refuses to accept 

reasonable settlement proposals in mediation, the state may be at risk of receiving 

adverse costs award at subsequent legal proceedings.

 Against: “Voluntariness” is considered as an inherent feature of mediation, thus it will 

be against the nature of mediation and the Chinese culture if mediation becomes a 

“mandatory”   step in ISDS. 

Solutions?
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