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Arbitrators acting as mediators? – Reaction might 
depend on legal tradition and cultural background 

Common law jurisdictions: rather unfamiliar 

Civil law jurisdictions, in particular Asian countries: taken for granted
- Civil law judges routinely force parties to settle.
- They even propose their own settlement terms (evaluative mediation).
- Some parties tend to expect that the judges would propose a settlement 
package.



Different approaches (1): Arbitrators encourage  
amicable settlement of disputes
ICSID Arbitration Rules, Rule 21 Prehearing Conference
“(2) At the request of the parties, a pre-hearing conference between the Tribunal and the parties, 
duly represented by their authorized representatives, may be held to consider the issues in 
dispute with a view to reaching an amicable settlement.”

ICC Arbitration Rules Appendix IV: Case Management Techniques
As an examples of case management techniques that can be used by the arbitral tribunal and the
parties for controlling time and cost.
“h) Settlement of disputes:

(i) informing the parties that they are free to settle all or part of the dispute either by
negotiation or through any form of amicable dispute resolution methods such as, for
example, mediation under the ICC Mediation Rules”



Different approaches (2): 2018 DIS Rules 
Article 26 Encouraging Amicable Settlements
Unless any party objects thereto, the arbitral tribunal shall, at every stage of the arbitration, 
seek to encourage an amicable settlement of the dispute or of individual disputed issues.
Article 27 Efficient Conduct of the Proceedings
“27.4 During the case management conference, …With a view to increasing procedural 
efficiency, the arbitral tribunal shall specifically discuss the following with the parties:
Annex 3
“During the case management conference, the arbitral tribunal shall discuss with the parties the 
following measures for increasing procedural efficiency:
F. Providing the parties with a preliminary non-binding assessment of factual or legal Issues in 
the arbitration, provided all of the parties consent thereto.]
Annex 4 (Expedited Proceedings): in order to determine whether they should be applied;
(iii) the possibility of using mediation or any other method of amicable dispute resolution to 
seek the amicable settlement of the dispute or of individual disputed issues.



Different Approaches (3): Arb-Med-Arb 
International Arbitration Act of Singapore

Article 17 Power of arbitrators to act as conciliator
(1) if all parties to any arbitral proceedings consent in writing and for so long as no 
party has withdrawn his consent in writing, an arbitrator or umpire may act as a 
conciliator.
……
(4) No objection shall be taken to the conduct of arbitral proceedings by a person 
solely on the ground that that person had acted previously as a conciliator in 
accordance with this section.



Different Approaches (3): Arb-Med-Arb Hong 
Kong Arbitration Ordinance (Cap 609)
Article 33  Power of arbitrator to act as mediator

(1) If all parties consent in writing, and for so long as no party withdraws the party’s consent in 

writing, an arbitrator may act as a mediator after the arbitral proceedings have commenced.  

(2) If an arbitrator acts as a mediator, the arbitral proceedings must be stayed  to facilitate the 

conduct of the mediation proceedings. 

…

(5) No objection may be made against the conduct of the arbitral proceedings by an arbitrator

solely on the ground that the arbitrator had acted previously as a mediator in accordance with

this section.



Different Approaches (4): CIETAC 
Arbitration Rules
Article 47 Combination of Conciliation with Arbitration
1. Where both parties wish to conciliate, or where one party wishes to conciliate and 

the other party’s consent has been obtained by the arbitral tribunal, the arbitral 
tribunal may conciliate the dispute during the arbitral proceedings. ……

2. With the consents of both parties, the arbitral tribunal may conciliate the case in a 
manner it considers appropriate. 
7. Where conciliation is not successful, the arbitral tribunal shall resume the arbitral 
proceedings and render an arbitral award. 
8. Where the parties wish to conciliate their dispute but do not wish to have conciliation 
conducted by the arbitral tribunal, CIETAC may, with the consents of both parties, 
assist the parties to conciliate the dispute in a manner and procedure it considers 
appropriate 



Different Approaches (5)

ICSID Arbitration Rules, Rule 1.

“(4) No person who had previously acted as a conciliator or 
arbitrator in any proceeding for the settlement of the dispute 
may be appointed as a member of the Tribunal.”



Factors to consider in ISDS context
Benefits:
- Time and cost savings – efficiency in settlement of disputes
- Restoration of peace and relationship 
Potential Concerns/Risks: when mediation fails and arbitration resumes
- Integrity of arbitration/mediation procedures – due process and associated legal 

risks 
- Question on impartiality of arbitrators having acted as mediators
- Confidentiality concerns if the mediator obtained confidential information from 
the parties and such information is required to be disclosed in arbitration
Special consideration to obstacles identified for a State party to engage in mediation

- Public perception and criticism
- Transparency and accountability of officials involved
- Public scrutiny 
- Complicated decision process involving multiple stakeholders



Cautious approach for ISDS cases warranted
- The importance of having clear provisions in arbitration rules requiring or empowering 
arbitrators to encourage settlement/mediation 

– arbitrators would feel comfortable to encourage settlement without worrying on 
perceived bias on the part of arbitrators. 

- the parties need not speculate what’s in the minds of arbitrators or be suspicious. 
- Providing preliminary views on the strength or weakness of the case would not be 
desirable in the ISDS context.
- Only if all parties agree that the incumbent arbitrators are the most suitable mediators, 
the presiding arbitrator alone (if co-arbitrators are appointed by the parties) acts as 
mediator, with an understanding among the parties and the tribunal that if mediation 
fails, he/she resigns and a new arbitrator is appointed.
- If mediation fails, the arbitration process resumes with the appointment of new 

president, thereby to avoid potential (i) complication arising out of 
“confidential information” the mediator obtained from one party during 
mediation procedure; (ii) controversy regarding impartiality of the arbitral 
tribunal. 


