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Opening Remarks

Li Yongjie

Director-General

Department of Treaty and Law, Ministry of Commerece,
People’s Republic of China

Ms Li Yongjie is currently the Director-General of the Department of
Treaty and Law of the Ministry of Commerce of China. In this capacity,
she is responsible for World Trade Organization (WTO) dispute
settlement, investment agreement negotiations, Investor-State dispute
settlement, and legislations relating to investment, trade, and international
economic cooperation. By representing China, Ms Li has been engaged in
bilateral investment agreement negotiations with major trading partners.
She also has extensive experience in WTO dispute settlement and has
handled a number of investment disputes. Ms Li studied at Beijing Foreign
Studies University, University of International Business and Economics,
and American University.
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t is my pleasure to participate in this Inter-Sessional
Meeting jointly organised by the UNCITRAL Working
Group III, Department of Justice of the Hong Kong SAR and Asian
Academy of International Law. Today’s Meeting is a continuation
of the preparative meeting held in 2020 that focused on discussing

the use of mediation in investment disputes.

Due to the pandemic, this Meeting has to be held online, but
we are pleased to see that the group discussion on dispute settlement
mechanism has not stalled. My colleagues told me that, since the
preparative meeting of 2020, the UNCITRAL Secretariat has
provided detailed background papers and specific provisions on
investment dispute mediation. And we are pleased to see that the
discussion on mediation has gradually progressed from concept to

concrete institutional design.

Despite the positive progress, we believe there are still
certain important issues to be addressed regarding investment
dispute mediation. We agree with the three core issues raised by the
UNCITRAL Secretariat, especially the first one — promoting the
use of mediation in investment disputes, which we believe is very
crucial. And the most critical part is to encourage host governments
to use mediation as it is vital to the future application of investment

dispute mechanism.

It is not easy to address this issue. In our experience, there is
a significant difference in the way governments and investors make
decisions. For investors, they could go for mediation as long as they
want to; but host governments are often faced with the constraints
of domestic laws and the need to coordinate the views of a large
number of different stakeholders, leaving them not much leeway.
Therefore, it is crucial to design a mediation system that could
actually help host governments to deal with the aforementioned

issue. In this regard, I am hoping to get some specific suggestions
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from the experts at this Meeting.

Another point that I would like to mention is that, although
the discussion in Working Group III has made positive progress
in mediation and code of conduct, there are still many key issues
pending discussion. On the one hand, there are two widely debated
issues, i.e. the excessive commercialisation of investment arbitration
procedures and the lack of stability of legitimate expectations in
investment arbitration award. On the other hand, the costs and fees
of arbitration are rising, placing a heavy burden on both sides of
the dispute. Mediation can only solve part of the problems, and the
ultimate solution would require the continuous effort put forth by
the Working Group IIL Let us have a fruitful discussion and I wish

this Meeting a great success!
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Opening Remarks

Anna Joubin-Bret

The Secretary

United Nations Commission on International Trade Law

Ms Anna Joubin-Bret is the Secretary of the United Nations Commission
on International Trade Law (UNCITRAL) and the Director of the
International Trade Law Division in the Office of Legal Affairs of the
United Nations, which functions as the substantive secretariat for
UNCITRAL. She is the 9 Secretary of the Commission since it was
established by the General Assembly in 1966. Prior to her appointment
on 24 November 2017, Ms Joubin-Bret practiced law in Paris, specialising
in International Investment Law and Investment Dispute Resolution.
She focused on serving as counsel, arbitrator, mediator and conciliator
in international investment disputes. She served as arbitrator in several
ICSID (International Centre for Settlement of Investment Disputes),
UNCITRAL and ICC (International Chamber of Commerce) disputes.
Prior to 2011 and for 15 years, Ms Joubin-Bret was the Senior Legal
Adviser for the United Nations Conference on Trade and Development
(UNCTAD). She edited and authored seminal research and publications
on international investment law, notably the Sequels to UNCTAD
ITA Series, and co-edited with Jean Kalicki a book titled Reshaping
the Investor-State Dispute Settlement System in 2015. Ms Joubin-Bret
holds a postgraduate degree (DEA) in Private International Law from
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the University of Paris I Panthéon-Sorbonne, a Master’s degree in
International Economic Law from the University of Paris I and in
Political Science from Institut d’Etudes Politiques. She was Legal
Counsel in the legal department of the Schneider Group, General
Counsel of the KIS Group and Director-Export of Pomagalski S.A. She
was appointed judge at the Commercial Court in Grenoble (France) and
was elected Regional Counsellor of the Rhone-Alpes Region in 1998.
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D 1 adame Li, dear Teresa, distinguished delegates, ladies

and gentlemen.

It is a great pleasure to deliver the opening remarks for the
fifth Inter-Sessional Meeting of Working Group III on the Use of
Mediation in Investor-State Dispute Settlement (ISDS). I would
like to first express my thanks to the Central Government of
the People’s Republic of China, Department of Justice of the
Hong Kong SAR and Asian Academy of International Law for
hosting us, and to all those who have worked diligently behind the
scenes, especially David Ng and Dora Sze, in co-organising this
inter-sessional meeting dedicated to advance the work on mediation
in the ISDS context.

When we decided to hold a pre-intersessional meeting
in November 2020, it was with the hope that we would be able
to meet in person in 2021. I know that a lot of effort has been
put to make this happen and I myself was scheduled to travel to
Hong Kong. Unfortunately, due to the current travel restrictions,
I have decided to rain check with the hope that we shall meet
and engage in discussions soon in-person. Nonetheless, we trust
the hybrid format would provide ample opportunity to engage in

fruitful discussions.

In November 2020, during the pre-intersessional meeting,
it was emphasised that mediation could offer host jurisdictions
and foreign investors unique benefits, including a high degree of
autonomy, flexibility, and consensual settlement arrangements for
the resolution of international investment disputes. In addition, it
was highlighted that mediation also allowed parties to preserve their

long-term business relationships and save significant costs and time.

The purpose of this Meeting is to bring together delegations
of UNCITRAL’s Working Group III, practitioners, and academics
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to discuss ways in which the use of mediation can be strengthened
in the context of investor-State disputes as part of the ISDS reform

package.

To this end, the two-day programme comprises a series of
panel discussion, workshop and roundtable discussions to engage in

discussions to

(a) Obtain feedback on the two draft notes prepared by
the UNCITRAL Secretariat, one on treaty provisions and
another on guidelines for participants engaged in investor-

State mediation; and

(b) Explore how the existing UNCITRAL mediation
framework could be utilised and may enhance investor-State

mediation.

In July2021, UNCITRAL adopted three new texts in the area
of mediation supplementing the Singapore Convention and 2018
Model Law, and one of them is the UNCITRAL Mediation Rules,
which provide comprehensive procedural rules for the conduct of
mediation as well as model provisions. The Singapore Convention
on Mediation is continuing to draw attention, with Turkey de-
positing its instrument of ratification in the past two weeks. We
would like to take this opportunity to congratulate them for

this achievement.

Given the ultimate aim of this Inter-Sessional Meeting,
we strongly encourage delegations of Working Group III to make
interventions and share their views on and experiences with media-
tion in the roundtable discussions. This is particularly important as
the deliberations of this Inter-Sessional Meeting will form the basis
of and facilitate the update of the two draft notes by the Secretariat
before it is discussed formally by the Working Group at a session.
We also hope that this Meeting would serve as a capacity-building
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function for delegations for their work in Working Group III.

In closing, I wish you an enriching and informative experience

over the next two days. Thank you very much and all the best.
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Corinne Montineri

Senior Legal Officer

United Nations Commission on International Trade Law

Ms Corinne Montineri is the Senior Legal Officer at the International
Trade Law Division of the United Nations Office of Legal Affairs,
which functions as the substantive secretariat for the United Nations
Commission on International Trade Law. She is currently the Secretary
of Working Group III on Investor-State Dispute Settlement Reform and
also services the sessions of Working Group II on Dispute Settlement.
Before joining the United Nations in 2003, she was Legal Counsel in
the legal department of French companies. Ms Montineri holds a post-
graduate degree (DEA) in Private International Law and International
Trade Law from the University of Paris I Panthéon-Sorbonne, a Master’s
Degree in International Law from the University of Paris I and a degree in
Economy and Finance from Institut d’Etudes Politiques, Paris.
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Judith Knieper
Legal Officer

United Nations Commission on International Trade Law

Ms Judith Knieper is a legal officer at the Secretariat of the United Nations
Commission on International Trade Law (UNCITRAL) in Vienna. Until
her appointment to the Secretariat, she had been working in South East
Europe from 1998 to 2013 for numerous donors/organisations, e.g.
OSCE (Organization for Security and Co-operation in Europe), CoE
(Council of Europe), World Bank and GIZ (Deutsche Gesellschaft fiir
Internationale Zusammenarbeit), the German international cooperation.
She obtained both Legal State Exams in Frankfurt, Germany, as well as
her Ph.D. and is also qualified and certified as a mediator.
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A

Jae Sung Lee
Legal Officer

United Nations Commission on International Trade Law

Mr Jae Sung Lee is a legal officer at the International Trade Law Division
of the United Nations Office of Legal Affairs, which functions as
the substantive secretariat for the United Nations Commission on
International Trade Law. He functions as the secretary of Working
Group II on Dispute Settlement and further services the Working
Group III on Investor-State Dispute Settlement Reform. Before joining
the United Nations in 2007, Jaec Sung served in the Korean Ministry
of Foreign Affairs. A Korean national, Jac Sung is a graduate of Seoul
National University School of Law, and holds LL.M. degrees from
Seoul National University Graduate School of International Studies and
New York University School of Law as well as a Ph.D. in Law from Seoul
National University.
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New Package (1)
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Commercial
Mediation and
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UNCITRAL
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(2021)
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Slide 5

State of Discussion

39 Session (2020) \"-. Inter-Sessional Meeting (2021)

— ADR and mediation as part of [ Draft Model Clauses J
a possible 1SDS reform

— Request for development of: [ Draft Guidelines |

i. Rules o e e e e .
ii. Model clauses I s e L VL )

iii. Guidelines = UNCITRAL Mediation Rules (2021)
. e -
——— onmediationinthe + ICSID Mediation Rules (2018)

. sDscontext = |BA Rules for Investor-State
Feir 08 Mediation (2012)
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Draft Model Clauses on Mediation
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Slide 7

General Purpose

:@: * Lack of a reference to mediation in an investment treaty makes it more
- difficult for a State to proceed with mediation

@ * Different options for developing model clauses on mediation for use in
investment treaties

? * Questions for the WG to consider:

"~ How to foster resort to mediation: stand-alone method,
available to all parties at any time?

— How to provide sufficient predictability in the mediation
procedure and ensure confidence in mediation?

. — What timeframe, if any, would be appropriate for resorting to
mediation?

Slide 8

Focus of the Model Clauses

Possible model clauses on mediation in the investment treaties address
the following issues:

(1. Nature of the offer to mandate,

| timeframe and level of conduciveness , Draft provisions No.1-2 ¢

2. Procedural matters

3. Settlement Agreement J _______________
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1. Nature of the Offer to Mediate, Timeframe

* Agreement to mediate, )
content, procedure ]
» (Applicable mediation :

1§ '@ 2unjeu Auejunjop

(a. No clause on
mad]aion) / L.__rules in investment treaty) /
§ h.AvaiI_abI.Iityof /,___._. ________________
E mediation {+ Timing of commencement |
S . Undertaking to e Further availability of i
5 commence mediation \__mediation____________ 4
g

d. Mandatory mediation ———"l\ rulas !

Slide 10

1. Nature of the Offer to Mediate, Timeframe
and Level of Conduciveness

e. Considerations on timeframe

! No.2 !
Pre-dispute settlement method Stand-alone method at any time
|

+ Reference to cooling-off + Relationship with P — -
period OR stand-alone arbitration and ather |_Additional provision? |
method 1SDS mechanisms

. Relatif:-r-lship between direct Continue'OR stay
negotiations and mandatory arbitration/litigation
mediation process

i AL o e
The Use ot

Fardiation b 1135
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Slide 11

2. Procedural Matters

o 5 i = Reference to a specific set of rules OR
1No3t 5 Application of the ruleson __J  reference to a mediation centre

mediation | » (Key aspects of mediation procedure)

l‘ﬁb‘&": H VOLUNTARY MEDIATION OPTIONS |
“““ b. Written notice on mediation —| = Request for mediation and its content |

|» _Reception of request ~ i,

TRos /" "Recourse to mediation is without prejudice M‘,
220 without prejudice’ provision — to the legal position or rights of the |
[ disputing parties’ )

Addressed extensively under already

d. Confidentiality 7 existing mediation rules = necessary?

: Disclosure obligation regarding the H
| outcome of mediation H

Slide 12

3. Settlement Agreement

Settlement Agreement

* Binding nature —» prohibition * Reference to an enforcement
of commencement or mechanism (“Singapore
continuance of any other Convention’)
dispute settlement procedure e N

'« Possible consideration in case of:
a) Enforcement in a country other
than that of a Contracting State
b) Reservations under particle 8(1)(a)
\ under Singapore Convention S

e Use st
Fardiation b 1135
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Links to Other Reform Options

* Further questions for the WG to consider in broader context of the
possible ISDS reform:

. —Whether the role of a third-party funding should be addressed?

—How the dispute prevention measures could be used to create a
favourable environment for mediation?

—rPossible impact of the advisory centre and its mediation
services on the use of mediation?

Slide 14

Draft Guidelines on Mediation

e Use st
Fardiation b 1135
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Slide 15

State of Discussion

we (secrtariat )

-~ . .
S 39" Session (2020) \"-. Inter-Sessional Meeting (2021)
— Guidelines as a mean of fostering
the use of mediation and ADR UNCITRAL Notes on \|
methods Mediation (2021)
— Guidelines should cover: ; o
i. Owverview of the process Draft Guidelines on |
il. Organisational aspects that Investment Mediation
may minimise impediments
and ensure effective use of #+ Stand-alone text for investment ﬂ\
mediation mediation?

iii. Representation of public
interest in mediation

v. Development of a poal of
qualified mediators in 1505 4

|
|
Explanations on the model treaty :
clause as part of Guidelines? 1
I
I
|
i

= Link between Guidelines and
establishrent of advisory eentre on

Tamest international in ment | £
Fediation 1408 . _International investrment law _ __ _ ..

Slide 16

General Purpose

|= * Tool for participants and interested stakeholders in
investment mediation that addresses main phases of
mediation

Q * No preference for any particular approach
z# + Outlines main issues that participants may wish to

consider when undertaking a mediation to solve an
international investment dispute
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Content of the Guidelines

1. Availability of mediation

2. Assessing the suitability of mediation

3. Role of institutions
4. Mediator

5. Other participants

6. Conduct of investment mediation

7. General process principles

8. Public interest representation

9. Policy, structural and organisational
L aspects to encourage mediation J

Slide 18

Content of the Guidelines

1. Availability of mediation

2. Assessing the suitability of mediation

3. Role of institutions

5. Other participants

6. Conduct of investment mediation ]

7. General process principles
8. Public interest representation —_—

9. Policy, structural and organisational UNCITRAL Notes on
aspects to encourage mediation Mediation (2021)

o e i \ 4 )
. Annex| Annex Il
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Further Discussion = Summary

* Whether drafting of specific UNCITRAL Rules on
Mediation in the ISDS context would be necessary?

* Form and content of the draft UNCITRAL Guidelines on
‘) Mediation in the ISDS context

Several political considerations concerning draft model
clauses

Links to other possible ISDS reform options
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[An initial draft]

Possible reform of investor-State dispute settlement (ISDS)

Mediation and other forms of alternative dispute resolution (ADR)

Note by the Secretariat

Contents
L. Introduction
IL. Mediation in international investment disputes
A. Background information on mediation in ISDS
1. Mediation under existing investment
treaties
2. Identified need to foster the use of
mediation in ISDS
B. Possible models for a clause on mediation in

investment treaties

1. Nature of the offer to mediate, timeframe

and level of conduciveness (Draft provision 1)
a. No clause on mediation
b. Availability of mediation (Option 1)

C. Undertaking to commence

mediation (Option 2)
d. Mandatory mediation (Option 3)

e. Considerations on timeframe

(Draft provision 2)
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2. Other procedural matters
a. Application of rules on mediation
(Draft provision 3)
b. Written notice (Draft provision 4)
c. Without prejudice provision
(Draft provision 5)
d. Confidentiality and transparency
(Draft provision 6)
3. Settlement agreement (Draft provision 7)

C. Linkage to other reform options



